
The purpose of this article is to examine the ef-
fects of the COVID-19 pandemic on the assess-
ment and taxation of commercial and multi-fam-
ily residential real estate. 
The significance of the health crisis in this

context cannot be overestimated. Late pay-
ment or nonpayment of real estate taxes can
have numerous negative consequences for the
taxpayer, including interest charges of 14%,
loss of opportunity to contest property valua-
tion, and breach of mortgage covenants and
lease terms. Conversely, wholesale failure to
pay taxes timely by a significant number of tax-
payers will affect a municipality’s ability to fur-
nish essential services, maintain municipal
property, and participate in credit markets. 
This analysis focuses on the effects of the

pandemic in Massachusetts because Massa-
chusetts exhibits most of the characteristics
and attributes affecting and common to other
states. 
The article examines changes that have oc-

curred – or are expected to occur – in statutes
and regulations and in municipal ad valorem
tax decisions. It also examines an existing op-

portunity to contest valuations of property as a
result of the pandemic and the possible politi-
cal implications for society resulting from
probable dysfunction in our property tax as-
sessment and payment structures. 

I. Statutory framework

In Massachusetts, as in other states, real estate tax-
ation is a creature of statute. With some excep-
tions not relevant here, the following statutory
provisions are most relevant and illustrative. Mas-
sachusetts General Laws c. 59 mandates the date
of valuation G.L. c. 59 ‘’2A(a), 11 and when pay-
ment is due c. 59 ‘’57, 57C. The assessment can be
no greater than a taxpayer’s just proportion nor in
excess of its fair cash value G.L. c. 59 ‘’38, 59. 
Taxpayers aggrieved by their property as-

sessments have an abatement remedy, which
includes the right to apply to city or town asses-
sors for a reduction in the assessment. If a re-
duction is not forthcoming or is not satisfac-
tory, then they have the further right to appeal
to the legislatively created Massachusetts Ap-
pellate Tax Board (ATB or the Board) G.L. c. 59
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‘’59, 64-65. Most importantly, the respective
dates for payment, filing of the abatement ap-
plication, and appeal to the ATB are jurisdic-
tional and require strict compliance. Failure to:
(1) pay the exact amount owed; or (2) make the
payment or a required filing by the respective
deadline results in the loss of any right to con-
test the tax for the fiscal year. 
The above outline serves as a backdrop to

the current crisis. Presently, real estate tax pay-
ments are due or coming due just as the finan-
cial conditions or property operations of many
taxpayers are in shambles. Owners and opera-
tors of many parcels of real estate are sheltering
in place, retail tenants are closed, mortgage
payments and rent payments have been
missed, businesses are facing bankruptcy, mu-
nicipal budgets are asunder, and the federal
government – through its Federal Reserve Sys-
tem and other agencies – is attempting to pro-
vide enough liquidity to preserve our eco-
nomic and financial system. 
Present statutes provide little relief. Under

G.L. c. 59 ‘65 B, a taxpayer with an existing ap-
peal at the ATB who is unable to make the final
tax payment in fiscal year 2020 may petition
the Board for permission to extend the dead-
line to pay the tax, however that extension is
available only to taxpayers who have filed ap-
plications for abatement at the municipal level,
and have taken appeals to the ATB and paid a
statutorily required amount without incurring
interest. Moreover, the deferred tax accrues in-
terest at the statutory rate of 14%. 
In response to present economic condi-

tions, Massachusetts and other states have of-
fered only limited relief. On 4/3/2020, the Mas-
sachusetts legislature passed and the Governor
signed emergency legislation, which, among
other things, extended the deadline for pay-
ment of the final installment of the fiscal year
2020 levy from 5/1 to 6/1. However, not all tax-
payers took advantage of that extension, as the
new legislation only granted municipalities the
option to extend the deadline. Many commu-
nities extended the deadline while others did
not. Consequently, some taxpayers were
granted limited relief; others were not as fortu-
nate. Thus, in the present economic and finan-
cial crisis affecting everyone, some taxpayers,
under existing legislation, have had dissimilar
opportunities to achieve some relief. As of this
writing, no other legislation offering extended
payment delay or moratoriums has been pro-
posed. 

II. Case law
Clearly, the effects of the pandemic will extend far
beyond when tax payments are due. Most impor-
tantly, COVID-19 will affect the amounts of the
levies. Here, any change will not occur in the
statutory framework but rather in the case law
created by the ATB and the appellate courts
tasked with the duty to oversee municipal prop-
erty valuations. Like Massachusetts, most juris-
dictions define property value (fair cash value or
fair market value) as what a willing buyer would
pay a willing seller, neither being under a compul-
sion to buy or sell. G.L. c. 59 ‘38.

1
Prior to the pan-

demic, case law and the rules of engagement were
well established. The value of a property must be
determined after consideration of all the uses to
which it could be adapted; and it had to be valued

at its “highest and best use” (i.e., the use for which
it would engender the highest price).2 The three
traditional methods of valuation are (1) the de-
preciated reproduction or cost method, (2) the
capitalization of income method, and (3) the mar-
ket or sales method.3

The concept providing the foundation of al-
most all valuation in Massachusetts case law,
especially the capitalization of income and
sales methods, is the concept of an existing
market (i.e., there exists a collection of individ-
uals who are active in the buying, selling and
leasing of properties that pay similar prices and
rents for comparable properties and premises). 
How each of these important determinants

of property value might be treated under pres-
ent economic stress by our ATB and appellate
courts will be examined next. 

A. Highest and best use

Typically, this issue is raised in valuation litiga-
tion when the Appellant claims the subject
property in its present use is worth less than its
assessment, and the Municipality argues that
the present use is not the property’s highest and
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best use and, therefore, the property should be
valued as used for a different purpose. Simply
put, the issue is present use versus potential
use. At trial, the proponent of a proposed use
must prove it to be sensible and reasonable4

and not unduly speculative.5 Frequently, the ar-
gument focuses on the possibility of a change in
zoning6 and whether there was a reasonable
prospect that a present bar to a different use
would be removed.7

At present, the possibility of litigation
featuring that issue has become a probabil-
ity. Even before the pandemic, certain
property uses were changing under stress.
Properties used for retail sales, including
shopping centers, lost customers to online
shopping and were closing or being repur-

posed, and malls were converted to enter-
tainment centers, distribution outlets, or
offices. 
Other segments of the real estate spectrum

(such as nursing homes buffeted by rising
costs, rate cuts, and competition from other
senior housing) were converted to other uses. 
Now, COVID-19 has transformed real es-

tate problems into catastrophes. Undoubt-
edly, many owners of empty buildings will
seek new uses for their properties and will pe-
tition local authorities for zoning changes,
variances, and other approvals. The ATB and
our courts will have to decide whether the
possibility of change in specific cases is rea-
sonable or speculative. Certain owners
trapped into a present use by either contract,
debt, or other circumstance will no doubt
contest the value of their property based on
present use. Again, the ATB will have to de-
cide if a change in use under present condi-
tions is possible or probable, both economi-
cally and/or legally. 

B. Methods of valuation

The most obvious effect of the present crisis will
be seen in the possible evolution of the ATB’s use
of the traditional methods of valuation. No
method will be untouched. 

1. The cost method
The cost method is not favored at the Board. Its
use is restricted to “special situations” where reli-
able data is not available using the other two
methods.8

In present circumstances, litigation will
probably arise regarding the viability of con-
struction projects halted prior to completion.
Obviously, many projects will be completed
after delay, but others will never be finished.
The foundation for use of the cost method in
valuation litigation is the belief that cost trans-
lates into value. Presently, that is not always
true. In fact, some projects might have a nega-
tive value if construction loans or other con-
tracts require completion of a project for which
there is limited or no use. Consider the partial
completion of a hotel in an area where eco-
nomic activity, including business and leisure
travel, has ceased. Consider also if a hotel oper-
ation that is currently closed can survive for the
unknown number of years it would take for
economic activity to attain normal levels. In
many cases, completion of a construction proj-
ect will depend on the financial strength of the
owner or the construction company. But, will
the ATB permit the viability of a property
owner to affect the intrinsic value of a parcel of
real estate? The question will be asked; the an-
swer is unknown. 
Similar questions can be raised for con-

struction projects of other types of real estate,
and in all such matters, there exists an underly-
ing dilemma. Our ad valorem tax system man-
dates the determination of value on a date cer-
tain based on a property’s use, yet at this time,
the use of a particular parcel, especially for one
not yet completed, is uncertain at best. Simi-
larly, it is uncertain how the ATB will treat this
issue. 

2. The capitalization of 
income & market (sales) methods
For purposes of this article, these two distinct
methods will be discussed together, as they ulti-
mately rely on the same hypothesis that: 
1. There is a collection of participants who are
active in the purchase and sale, as well as the
rental and use of parcels of real estate; and 

2. Generally, these participants will pay compara-
ble purchase prices for comparable properties
and similar rental rates for similar premises.9

That activity, and the prices and rents par-
ticipants pay, is the so-called “market.” The
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pandemic brings to mind the famous philo-
sophical question – “If a tree falls in the forest,
but no one hears it, does the tree make a
sound?” Or, in our present context, if there are
no or few participants and little or no sales or
leasing of properties, is there a market? Or,
more to the point, if there are limited partici-
pants and little activity, are the prices and rents
paid market price and market rents? 
In pre-pandemic times, to establish values

using the sales or leasing of other properties,
the ATB required not only comparability of
properties but also similarity in time and place
of sale or lease.10Moreover, transactions must
be made without compulsion, in a free mar-
ket.11 Yet current conditions include lack of
sales activity in commercial mortgage-backed
securities, failed merger and acquisition trans-
actions, and more stringent lending require-
ments. Activity in some real estate sectors re-
mains strong while others are near collapse. 
The Board’s reaction to these factors is dif-

ficult to predict. Historically, the ATB has
not treated what it saw as temporary condi-
tions as stabilized, longer-term reflections of
market movement based on intrinsic value.
When the credit markets saw the prime rate
rise to 19% or 20% in the 1980s, ATB capital-
ization rates rose but not nearly to that
higher level.  More recently, sales of property
at low prices during the Great Recession were
not always treated as market benchmarks but
as temporary aberrations engendered by
compulsion. Board decisions reflected mar-
ket change, but its valuations typically did
not fall to those price levels. 
At present, it is uncertain how the ATB and

appellate courts will permit changes in ap-
praisal and valuation definitions to reflect
present economic conditions. What is more
certain is where the valuation battles will take
place (i.e., the concepts of property use, meth-
ods of valuation, and definitions of market,
compulsion and comparability). 

III. G.L. C. 59 ‘2D(e)

Under the present statutory framework, many if
not most assessors take the position that present
market conditions have no effect on property val-
ues for fiscal year 2020, which has an assessment
date of 1/1/2019 or 6/30/2019 (for new construc-
tion); nor for fiscal year 2021, which has an assess-
ment date of 1/1/2020, as the shock to our mar-
kets did not occur until dates in 3/2020. However,

a little-used statutory provision G.L. c. 59 ‘2D(e)
might well provide a more immediate avenue for
taxpayer relief in all but the few municipalities
that have “opted out” of its effect G.L. c. 59 ‘2 D(f). 
G.L. c. 59 ‘2D was designed to allow munic-

ipalities to capture increases in value resulting
from new construction that occurred after ap-
plicable assessment dates. Thus, in any fiscal
year whenever new construction improves the
real estate assessed value by over 50%, exclud-
ing the value of the land, and a temporary or
permanent occupancy permit issues after 1/1
in any year, the city or town shall tax the owner
on a pro rata basis to the end of the applicable
fiscal year for that increase in value. Moreover,
the city or town may assess the increase in
value in the succeeding year when the issuance
of the occupancy permit takes place between
1/1 and 6/1. 
Little noticed and rarely used is section (e)

of the statute, which provides that whenever in
any fiscal year the value of real estate is de-
creased by over 50%, excluding the value of the
land, as the result of fire or natural disaster,
then the city or town shall abate or refund
taxes, as the case may be, in an amount calcu-
lated in the same manner as the real estate tax
increase is calculated pursuant to the provi-
sions of that section. A property owner ag-
grieved by the failure of the assessors to so
abate may, within one year following the fire or
natural disaster, apply to the assessors for the
abatement. The term “natural disaster” is not
defined by the statute. Although not men-
tioned specifically, the obvious statutory at-
tempt to mirror increases and decreases in
value after the 1/1 assessment date would seem
to require similar treatment and abatement in
the succeeding year as well. 
The effect of the statute is obvious. Assum-

ing the coronavirus to be a natural disaster, all
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taxpayers, whether or not they had previously
filed abatement applications and/or appeals,
where damage from the pandemic would
qualify as over 50% of assessed value, exclud-
ing land value, may file for a refund or abate-
ment. Although the statute contains hurdles,
its provisions seem to provide a clear link be-
tween the assessed value of property and the
effects of the pandemic now available to all
taxpayers who have suffered the qualifying
loss in value. 

IV. The political unknown

The extent of present and future economic loss to
our country, individual states, and each property

owner is unknown. However, there is a possibility
of a vicious circle of enormous proportion. Many
taxpayers will be unable to pay their respective
levies. Without these funds, cities and towns will
not be able to provide essential municipal serv-
ices, nor retain all staff. The ranks of the unem-
ployed have already swelled. Those individuals
with no other alternative will demand relief. Pub-
lic outcry and common sense already dictated leg-
islation extending the deadline to pay the last
quarterly tax bill of fiscal year 2020. However, tax
bills never cease. Continuing economic distress
will require additional action from local, state,
and federal governments. Our property tax sys-
tem will be one of the fields on which that action
will occur. n
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