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OPINION  

FINDINGS OF FACT AND REPORT 

Introduction 

On the basis of the parties' Agreed Statement of Facts, testimony, and exhibits, the Board made the 

following findings of fact.  

Kennametal, Inc. (“Kennametal”) is a multi-national corporation organized under the laws of Pennsylvania 

with a principal place of business at Route 981 South, Latrobe, Pennsylvania. Kennametal is engaged in 

the development, manufacture, marketing and application of cemented carbides, ceramics and other 

materials used in the machining, cutting, shaping and forming of alloys, pure metals, coal, concrete and 

other substances.  



On August 20, 1943, Kennametal registered with the Secretary of State's Office to do business in the 

Commonwealth of Massachusetts. From November 1, 1943 through March 31, 1960, Kennametal 

maintained a customer service center in Springfield, Massachusetts. Since April 1, 1960, Kennametal has 

not owned or rented office space within the Commonwealth.  

As a foreign corporation, Kennametal filed Form 355B and paid the tax due as shown on its returns for 

each tax year from 1943 until 1963. On January 17, 1963, Kennametal filed Form 355F, Statement of 

Facts Relative to Business, seeking permission to discontinue filing Massachusetts foreign corporation 

excise returns.  

On or about February 13, 1963, the Commissioner of Revenue (“Commissioner”) responded to 

Kennametal's request and indicated that Kennametal was not subject to excise under Chapter 63 of the 

Massachusetts General Laws.  

In March 1984, the Commissioner issued a Letter Ruling indicating that use of company cars within the 

Commonwealth was sufficient to establish nexus for purposes of imposing the corporate excise tax.  

Jurisdiction 

Kennametal timely filed its corporate excise returns for tax periods beginning July 1, 1984 and ending 

August 30, 1989. Kennametal also timely filed, in response to the Commissioner's audit, all tax returns for 

tax periods beginning July 1, 1975, and ending August 30, 1984. Kennametal timely filed all Applications 

for Abatements, and Formal Petitions with the Board, for tax periods beginning July 1, 1975 and ending 

August 30, 1989. Based on the foregoing, the Board finds that it has jurisdiction over the subject appeals.  

Activities 

The primary products sold by Kennametal are cutting bits which are mounted into various types of 

machine tools for the purpose of cutting and shaping a metal workpiece. In most machining operations, 

the metal workpiece which is to be cut is rotated at different angles against the stationary cutting tool. 

Metal cutting tools have short lives of anywhere from several minutes to a day. Choosing the proper 

cutting tool for a particular application is essential to purchaser satisfaction and Kennametal's overall 

profitability.  



Kennametal's business activities in Massachusetts for the years in question included sales to 

Massachusetts customers through a direct field sales force. Kennametal's sales force was comprised of 

Tooling Systems Engineers (“TSEs”), assisted by Service Engineers (“SEs”) and Engineered Productivity 

Personnel (“EP”), all of whom either lived in or traveled to Massachusetts. The record is not clear as to 

exactly how many employees Kennametal had in Massachusetts in any one given year, but the record 

supports the conclusion, and the Board finds, that there were at least 4 TSEs and 7 SEs visiting hundreds 

of clients located within the Commonwealth at all relevant times.  

The TSEs' primary responsibility was management of the total sales and promotional efforts for the 

complete line of Kennametal metalworking products within a prescribed geographic area. Pursuant to 

Kennametal's field sales manual, SEs were entry level trainees whose primary responsibility was to assist 

the TSE in increasing and maximizing sales volume and customer satisfaction. SEs had no direct account 

responsibility, and did very little, if any, order taking, but would travel with the TSE and perform what 

Kennametal has termed “sales-related” functions. The field personnel would visit existing and prospective 

customers on a regular basis.  

Kennametal's products are highly sophisticated and technical. The products could not simply be installed 

and be expected to operate at peak efficiency without technical advice and assistance. As such, the TSE 

and SE would often perform the following functions, among others:  

1) Coordinate and present “Training Programs”/In-Plant Presentations;  

2) Provide samples of a particular tool so that customers could do test runs;  

3) Coordinate a “Standardization Program,” including inventory analysis and performance tests, 

at customers' facilities;  

4) Assist customers' engineering staff in custom-designing machine cutting tools;  

5) Assist customers in properly applying a cutting tool; and,  

6) Report customers' complaints and/or unresolved problems.  

Due to the highly technical nature of Kennametal products, Kennametal believed it was necessary to 

provide customers with detailed technical information so that they could assess the value of Kennametal 

products. In addition, many of Kennametal's customers changed markets on a regular basis, requiring a 

new approach to grades, tooling and machining processes.  



Throughout the years in question, Kennametal's customers were under a great deal of pressure, due to 

foreign competition and inflation, to control their operating costs and improve productivity. Kennametal 

recognized the high cost of their products, in comparison to their competitors, and undertook a number of 

programs to demonstrate to their customers why their products were superior.  

These programs were not only limited to new customers, but would also be performed on behalf of 

existing customers, in an attempt to maximize customer satisfaction and to potentially expand 

Kennametal's market share. For example, Kennametal had their field personnel conduct tooling-product- 

application studies, called “Tool Performance Reports,” on behalf of their customers, to demonstrate to 

their customers the superiority of Kennametal products.  

These studies involved the application of Kennametal products in actual work situations at a customer's 

plant. During the test-run, the TSE or SE would note the parameters of operation. Although the 

Kennametal employee in charge of the study would not actually run the machine, due to liability concerns, 

he or she would be present at the customer's plant to advise the operators on how to properly use the 

Kennametal products and what parameters should be applied.  

As the product was in use, the SE would make recommendations to the customer's employees 

concerning, among other technical suggestions, different parameters to be used which could affect the 

machining process. Upon completion of the study, the results obtained from using a Kennametal product 

would be compared to those obtained in using a competitor's product. Results from one Kennametal 

product would also be compared to the results of another Kennametal product of a different grade. The 

ultimate goal of the study was “to determine the cost effectiveness of given machining operations” and to 

reduce a customer's overall machining costs.  

Kennametal sought to have their customers place “blanket orders,” which reflected a customer's 

estimated annual usage of a particular Kennametal product. Kennametal would set aside inventory to 

satisfy this “blanket order.” During the course of the year, the customer would place “releases or 

individual purchases” so as to release the product from Kennametal's inventory to the customer. At times, 

after the “blanket order” had been placed, the Kennametal employee would conduct another tool 

performance report to demonstrate that there was in fact an economic justification for purchasing 

Kennametal products and that the customer was getting the results it anticipated. In the instances where 

the tool performance report indicated that the Kennametal product was not the better choice, the 



Kennametal employee would work with the customer's employee in suggesting different parameters so as 

to improve the output of the Kennametal product.  

Another mechanism for convincing customers of the superiority of Kennametal products was the “Tool 

Standardization/Consultative Program.” This program involved two phases. The first phase was referred 

to as the “survey.” The survey required the TSE to gain access to the customer's “floor” and gather 

information about the customer's current inventory. In many cases, the customer did not have a complete 

compilation of its inventory, and thus the process could be very time consuming, lasting anywhere from a 

few hours to several days. The information obtained would then allow the TSE to determine exactly what 

competitor products the customer had, and to recommend different styles and sizes of Kennametal 

products. After analyzing all of this information, the TSE would make specific recommendations of items 

which the customer could purchase from Kennametal.  

The second phase of the “Tool Standardization/Consultative Program” was called the “implementation.” 

The implementation would begin after the customer determined that it would be cost effective to transfer 

to a complete line of Kennametal products. In this phase, the customer would place a “blanket order,” 

locking into a set price for a particular tool or set of tooling products for a specific machine. The items 

would remain in Kennametal's Connecticut warehouse until the customer called them down for delivery. 

After the customer called down a small amount, either the TSE or the SE would observe a head-to-head 

demonstration of a Kennametal product and the competitor's product.  

This demonstration would then allow the TSE or SE to complete a Tool Performance Report. This report 

was then used to show the purchaser that the Kennametal product did in fact out-perform the competitor's 

product. If, however, the tool did not measure up to the Tool Standardization Report, the SE and/or TSE 

would assist the machine operator by suggesting certain changes to the applications, allowing the 

Kennametal tool to perform at peak efficiency. To quote Keith Lamontagne, employed by Kennametal for 

13 years, as both a TSE and an SE, “We certainly prefer the customer do that [work with the Kennametal 

employee] rather than risk losing that insert business to someone else.”  

Another program offered to Kennametal customers were “in-plant presentations.” These presentations 

ranged anywhere from two to six hours in duration, and attendance ranged from as low as eight people to 

as many as two hundred. Presentations were given to employees of potential as well as current 

customers. The subject matter of the sessions typically involved an overview of basic machining practices 



and techniques, as well as the proper use and application of Kennametal products. Kennametal strove to 

have each TSE conduct at least one such program per month.  

Throughout their many visits to a customer's plant, Kennametal sales staff would often speak directly with 

the technical staff, in addition to the individual in charge of purchasing, allowing them to assess specific 

needs. Through these discussions the TSE would, at times, help a customer design a particular tooling 

system around the capabilities of Kennametal products. In addition, the sales force would often find 

themselves giving advice concerning set-up of a particular Kennametal product.  

Lastly, field personnel were also responsible for responding to and resolving customer complaints. When 

a customer had a problem with a product it purchased from Kennametal, the TSE or the SE was there to 

correct it. Kennametal was well aware of the high cost of its product. As such, they acknowledged the 

importance of having a local representative who could quickly and efficiently respond to the problems and 

concerns of customers.  

The activities performed by both the TSEs and the SEs were not limited to only potential customers. In 

many situations, the in-plant training programs, as well as providing technical advice and problem 

shooting, were provided to existing customers. Although Kennametal maintained that in such cases, the 

sales force would be trying to increase sales and/or educate the customers about new products, its 

employees were also performing a function beyond mere “solicitation of orders.” They were providing 

technical advice on the proper use of the product, and performing detailed studies of alternative products 

and procedures.  

To the extent it is a finding of fact, the Board finds that the activities of Kennametal employees served an 

independent business function and were not entirely ancillary to the solicitation of orders. Although such 

technical advice and studies may help to increase purchases, they are not ancillary to requesting 

purchases since there is an independent business reason to provide advice on the proper use of its 

product regardless of whether Kennametal had a sales force. The fact that such activities were assigned 

to the sales force does not convert the activities into those entirely ancillary to solicitation. Accordingly, 

the Board issued a decision for the Commissioner of Revenue in these appeals.  

OPINION 



Massachusetts General Laws requires “every foreign corporation ... qualified to do business or actually 

doing business in the Commonwealth, or owning or using any part or all of its capital ... in the 

Commonwealth ...” to pay a corporate excise. G.L. c. 63, § 39. The appellant in the present appeals 

neither owned nor rented any real property situated within the Commonwealth for the taxable years in 

question. As such, the issue to be determined is whether or not Kennametal was “doing business in the 

Commonwealth” thereby subjecting it to Massachusetts corporate excise tax.  

The right to tax is an inherent power of sovereignty that must be found within the letter of the law and may 

not be implied. Commissioner of Corporations and Taxation v. Tousant, 309 Mass. 84, 85 (1941) . A 

foreign corporation entering a state subjects itself to the jurisdiction of that state including its local tax 

laws. Norton Company v. Department of Revenue of Illinois, 340 U.S. 534, 537 (1950) .  

This inherent power to tax, however, is not without limit. Congress has prohibited the states from 

imposing taxes on income derived from “business activities” in interstate commerce which are limited to 

the “solicitation of orders.” 15 U. S. C. § 381. Section 381, also known as Public Law 86-272 provides, in 

pertinent part:  

(a) No state, or political subdivision thereof, shall have power to impose, for any taxable year ending after 

September 14, 1959, a net income tax on the income derived within such State by any person from 

interstate commerce if the only business activities within such State by or on behalf of such person 

during such taxable year are either, or both of the following: (emphasis added) 

1) the solicitation of orders by such person, or his representative, in such State for sales of 

tangible personal property, which orders are sent outside the State for approval or rejection, and, 

if approved, are filled by shipment or delivery from a point outside this State; and  

2) the solicitation of orders by such person, or his representative, in such State in the name of 

or for the benefit of a prospective customer of such person, if orders by such customer to such 

person to enable such customer to fill orders resulting from such solicitation are orders described 

in paragraph (1).  

15 U. S. C. § 381 (1988) (codifying § 101 of Pub. L. 86-273 [73 Stat. 555 (1959)]).  

In 1994, the Massachusetts Supreme Judicial Court ruled that the mere “qualification to do business” was 

not enough to remove a corporation from the immunities of § 381. Commissioner of Revenue v. The 



Kelly-Springfield Tire Company, 419 Mass. 262 (1994) . The Court did not entertain the issues presented 

in this appeal of what activities are encompassed within the term “solicitation of orders” and when has a 

corporation's activities exceeded those protected by § 381.  

While § 381 was designed to define a lower limit for the exercise of a state's power to tax (Heublein, Inc., 

409 U.S. 277, 280 (1972) ), the statute does not define what is encompassed within “solicitation of 

orders.” As a result, states have been left to determine, on a case-by-case basis, whether the activities of 

a particular corporation exceed “solicitation of sales.” As might be expected, there has been a split 

between those states which have interpreted “solicitation of orders” narrowly and those which have 

allowed an expanded interpretation.  

In 1970, the New Jersey Superior Court decided the case of Clairol, Inc. v. Kingsley, 109 N.J. Super 22; 

262 A.2d 213 (1970) . In that case, the court observed that Clairol employed “detailmen and other 

representatives” to visit retail drugstores “to promote the public's purchase and use of its products.” Id. at 

29. As part of their duties, the detailmen would occasionally review the display of Clairol products and 

assist the retailer in rearranging the display. In addition, with the retailer's permission, the detailman 

would take an inventory of the store's stock of Clairol products, would discuss the inventory with the 

retailer, and from there would write up a suggested order.  

Besides the detailmen, Clairol also employed representatives who called on beauty salons. Like 

Kennametal's SEs, the representatives who called on the beauty salons had a technical background and 

would do very little order taking. A major part of their function was going into the local beauty salons to 

instruct the staff on how to use Clairol products. The Court rejected Clairol's argument that the term 

“solicitation of orders” should be interpreted to include all of their activities within the state. Even though 

the Court acknowledged that the activities of Clairol's representatives would promote purchase of Clairol 

products:  

That increased public favor of Clairol's products will eventually result in increased orders from retail 

druggists to wholesalers and from wholesalers to Clairol, or as in the case of its hair products from beauty 

salons to “beauty jobbers” and from the latter to Clairol, does not blanket all Clairol's activities with the 

protection afforded by the federal act to cases where the only business activity of the taxpayer is the 

solicitation of orders. 



Id. The Court concluded that the activities of Clairol exceeded the “solicitation of orders” and therefore 

they were exempt from the immunities of § 381. Application of the analysis used by the Clairol Court 

would result in a ruling in this appeal that the activities of Kennametal field personnel, primarily the 

providing of technical assistance and guidance as to how to use a particular product, went beyond 

“solicitation of orders.”  

The Oregon Supreme Court had the opportunity to address “solicitation of orders” in Miles Laboratories, 

Inc. v. Department of Revenue, 274 Or. 395, 546 P.2d 1081 (1976) . The issue in Miles Laboratories, 

was whether or not Miles Laboratories had sufficient activities in Washington to subject them to taxation 

in that state. The plaintiff marketed proprietary medicines, nutritional and hygienic products and 

pharmaceuticals through distribution warehouses.  

The company employed salesmen in the state of Washington. Each salesman maintained a stock of 

samples sufficient for a calendar quarter. These samples would be used for “account presentations,” 

“samples for account personnel,” “exchanging damaged merchandise,” and “personal family samples.” 

The Court concluded that the salesmen's activity of replacing damaged merchandise exceeded 

“solicitation” thereby giving Washington the power and jurisdiction to tax Miles Laboratories. Id. at 397, 

546 P.2d at 1082 .  

In its decision, the Miles Laboratories Court adopted the reasoning of the Tax Court in Olympia Brewing 

v. Dept. of Rev., 266 Or. 309, 511 P.2d 837 (1973), cert. denied, 415 U.S. 976, 94 S.Ct. 1561 (1974) , 

that:  

“...'solicitation' should be limited to those generally accepted or customary acts in the industry which lead 

to the placing of orders, not those which follow as a natural result of the transaction, such as collections, 

servicing complaints, technical assistance and training...” 

Miles at 399, 546 P.2d at 1082 (emphasis supplied). Since much of the activities of Kennametal's TSEs 

and SEs involved technical assistance and training, the Miles Laboratories and Olympia Brewing 

decisions also suggest that Kennametal's activities exceed mere solicitation.  

In National Tires, Inc. v. Lindley, 68 Ohio App.2d 71, 426 N.E.2d 793 (1980) , appellant's business 

activities in Ohio “involved 'something more than solicitation.”' Id. at 79. National Tires sold “Modac” brand 

automotive parts to NAPA distribution centers in Ohio, through two levels: a zone manager and district 



managers. The district manager's function was to “call upon and give service to distribution centers, 

“jobbers,” and “dealers.” Id. at 74. The district and zone managers constantly checked inventory levels 

and records, removed old, defective products and ensured proper credit for them, replaced worn 

packaging, advised retailers on methods to improve their inventory, and checked to “see if there [were] 

any particular problems [he or she] can handle right now.” Id. 74-75. In short, the court ruled that 

“[a]ppellant's zone and district managers performed functions more commonly related to maintaining an 

on-going business operation.” Id. at 78-79.  

Through their Standardization Program, Kennametal field personnel helped the purchaser, in some 

instances, by creating an inventory of products or bringing an existing inventory up to date. This 

information would then be used to suggest potential items for purchase. As stated by Kennametal 

employees, this program was primarily designed to justify the high cost of Kennametal products and 

prove the cost effectiveness of switching to a full line of Kennametal products. Similar to the facts in 

National Tires, Kennametal's personnel were “maintaining an on-going business operation,” venturing 

into business decisions with which a salesman would not normally be involved.  

At the opposite end of the spectrum are the cases which apply a broad interpretation of “solicitation of 

orders” so as to include more activities within the protection offered by § 381. In Gillette Company v. State 

Tax Commission, 56 A.D.2d 475, 393 N.Y.S.2d 186 (3d Dep't 1977) aff'd 45 N.Y.2d 846 (1978) , the New 

York Court of Appeals concluded that advising on display techniques did not go beyond those activities 

protected by § 381. Id. at 191. The Court concluded that where,”the taxpayer owns no real or personal 

property ... in the State and makes no repairs on its goods after sales, the purpose of P.L. 86-272 

would be frustrated by permitting the tax.” Id. (emphasis added).  

Gillette, however, can be distinguished from the present appeal. Although Kennametal did not make 

physical repairs after the sale, by providing technical assistance as to the proper application of the 

product after the sale, and completing tool performance reports and tool standardization programs in 

which Kennametal employees suggested operational and/or product changes, Kennametal's activities are 

akin to post-sale “repairs.”  

In Indiana Dept. of Revenue v. Kimberly-Clark Corp., 375 N.E. 2d 1146 (Ind. Ct. App. 1978) (Kimberly-

Clark I), salesmen operating in Indiana would discuss with their direct customers ways to increase sales 

of the Kimberly-Clark products. Occasionally, the salesmen called on indirect customers and did 

“missionary work” which included checking inventories, checking shelf facings and explaining products.  



The Indiana Appeals Court agreed with the Supreme Court of Oregon that “'solicitation' must be limited to 

the acts which lead to the placing of an order.” Kimberly-Clark I at 1149 . The court concluded that 

checking customer inventories, pricing products and stocking shelves, and erecting displays may 

“reasonably be regarded as activities leading to the placing of orders...” Id. at 1150. However, the court 

concluded that conveying information to customers concerning out-of-stock conditions or delays in 

shipments, verifying destruction of damaged merchandise, and coordinating delivery of merchandise for 

special promotions could not be classified as “solicitation.” Id.  

On further appeal, the Indiana Supreme Court concluded that Kimberly- Clark's activities did not exceed 

those protected by § 381. Indiana Department of Revenue v. Kimberly-Clark Corporation, 416 N.E. 2d 

1264 . The Indiana Supreme Court focused on those functions which the Appeals Court deemed not to be 

solicitation. In their decision, the court concluded that “Congress perceived 'solicitation' as embodying 

'sundry activities so long as those activities [[are] closely related to the eventual sale of a product.”' Id. at 

1268.  

It was not until 1992 that the United States Supreme Court decided the case of Wisconsin Department of 

Revenue v. William Wrigley, Jr., Co. 112 S.Ct. 2447 (1992) . Wrigley was the Court's first statement as to 

what was encompassed by the term “solicitation of orders,” and thus provided the first guidance as to 

what activities were protected under § 381.  

The Wrigley Court concluded that the term “solicitation of sales” should not be construed as narrowly as 

suggested by Clairol, Miles Laboratories, and National Tires, so that only “actual requests for 

purchases or, at most, the actions absolutely essential to making those requests” were protected. Wrigley 

at 2455 . The Court ruled that limiting the protected activities to the “actual request for purchases would 

reduce § 381 to a nullity” and limiting it to acts “'essential' for making requests would engender endless 

uncertainty.” Id. at 2455.  

The Court also, however, declined to broadly interpret, as suggested in Gillette and Kimberly-Clark, the 

term “solicitation of sales,” rejecting the “'routinely-associated-with-solicitation' or 'customarily-performed-

by-salesmen' approach.” Id. Such an interpretation would render the limitations of § 381 “toothless.” Id. at 

2456.  

In describing the proper standard to be applied, the Court also rejected the pre-sale/post-sale distinction. 

Id. at 2457. Acknowledging that “solicitation of orders” entails more than what is strictly essential to the 



requesting of purchases, the Court concluded that the next clear line must be drawn between “those 

activities that are entirely ancillary to requests for purchases - those that serve no independent business 

function apart from their connection to the soliciting of orders - and those activities that the company 

would have reason to engage in anyway but chooses to allocate to its in-state sales force.” Id. at 2456 

(emphasis added) citing National Tires, Inc. v. Lindley, 68 Ohio App.2d 71, 78-79, 22 Ohio Op. 3d 69, 

73-74, 426 N.E.2d 793, 798 (1980) (company's activities went beyond solicitation to “functions more 

commonly related to maintaining an on- going business”).  

The Court in Wrigley specifically stated that employing salesmen to repair or service the company's 

products is not part of the “solicitation of orders.” “Repair and servicing may help to increase purchases; 

but it is not ancillary to requesting purchases, and cannot be converted into 'solicitation' by merely 

being assigned to salesmen.” Wrigley at 2457 (emphasis added). This was the only particular activity 

which the Court stated would remove a company from the immunity provided by § 381.  

In its analysis, however, the Court cited the Clairol case. Although the Court noted that it did not agree 

with the New Jersey Court's application of a narrow interpretation of “solicitation of orders,” the Court did 

agree with the ultimate decision based on the facts of the case. The Court reasoned that even applying a 

broad interpretation of “solicitation,” “sending non-sales representatives to provide customers technical 

assistance in the use of Clairol products” would have resulted in the same judgment. Wrigley at 186, n.2 .  

In the present appeals, Kennametal's employees typically offered technical assistance to the customer's 

machinists both on an individual basis and through group presentations. Due to the highly technical 

nature of the Kennametal products, TSEs customarily offered “in-plant training programs.” The subject 

matter of the sessions typically concerned the proper use and application of Kennametal products, as well 

as an overview of basic machining practices and techniques. TSEs would also speak directly with the 

customer's employees to discuss problems with a particular product.  

More in line with Clairol is the fact that SEs who admittedly had “no direct sales accounts” quite regularly, 

as part of their functions, offered technical assistance to a customer's employees as to the proper 

application and usage of Kennametal's products.  

In conclusion, the Board ruled that Kennametal's activities within the Commonwealth, including inventory 

analysis and recommendations, product application studies; performance testing, providing technical 

assistance and guidance, and conducting in-plant training programs, exceeded “solicitation of orders.” 



The Board also ruled that these activities, when taken as a whole, were not de minimis. Although 

Kennametal's activities may have had the effect of helping to enhance future sales and ultimately 

increase its market share, they were not entirely ancillary to the solicitation of orders. The activities 

obviously ingratiated the salesmen, but quite clearly had an “independent business function.”  

Kennametal urges, in the alternative, that even if any one particular function exceeds “solicitation of 

orders,” there is a de minimis standard adopted in Wrigley. Although this may be accurate, the Court in 

Wrigley states that the proper inquiry is to look at the sum of all activities and not at individual activities in 

isolation.  

The TSEs aimed to perform at least one in-plant training program per month. When conducting a 

Standardization Program, the SE or TSE would be occupied anywhere from several hours to several days 

for one particular customer. Kennametal had many hundreds of clients situated within the 

Commonwealth. All of these customers had TSEs and SEs who visited them on a regular and frequent 

visit. During any one of these visits, the field personnel would offer technical assistance.  

On this basis, the Board concludes that, taken as a whole, Kennametal's activities exceed any which 

would be allowed applying a de minimis standard.  

Kennametal also suggests that the sales factor, used in determining Massachusetts taxable income, was 

miscalculated by the Commissioner. The party seeking an abatement generally has the burden of proof. 

State Tax Commn. v. Hohn H. Breck, Inc. 336 Mass. 277, 289 (1957) ; A.W.Chesteron Company v. 

Commissioner of Rev., 37 Mass. App. Ct. 936 (1994) ; Blakely v. Commissioner of Rev., 28 Mass. App. 

Ct. 499, 501 (1990) . Thus, Kennametal bore the burden of proving that sales from the Canadian branch 

were inappropriately excluded from the denominator of the sales factor. Kennametal offered no evidence 

at trial on this point, nor did it offer more than a passing remark in any of its numerous briefs.  

Based on the foregoing, this Board concludes that Kennametal's activities within the Commonwealth 

exceeded the “solicitation of orders” protected by 15 U.S.C. § 381, and therefore was subject to the 

Massachusetts corporate excise tax for the years in question. In addition, Kennametal has failed to meet 

its burden of proof regarding the Commissioner's determination of Massachusetts taxable income.  

The decision for the appellee was promulgated on November 8, 1995.  

By: Kenneth W. Gurge  



Chairman  

November 8, 1995  
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